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IN THE UTAH COURT OF APPEALS 
REPUBLIC OUTDOOR ADVERTISING, L.C. : 
Plaintiff/Appellant, : 
v. : Case No. 20081058-CA 
UTAH DEPARTMENT OF TRANSPORTATION, : 
R.O.A. GENERAL, INC., and CITY OF SOUTH 
SALT LAKE, : 
Defendants / Appellees. : 
BRIEF OF DEFENDANT / APPELLEE 
UTAH DEPARTMENT OF TRANSPORTATION 
STATEMENT OF JURISDICTION 
Defendant / Appellee Utah Department of Transportation (UDOT) accepts the 
Statement of Jurisdiction found in the Appellee Brief of R.O.A. General, Inc. 
STATEMENT OF ISSUE ON APPEAL 
Did the district court correctly determine that it was without subject matter 
jurisdiction to consider Republic's challenges to prior administrative proceedings where it 
had failed to exhaust its available administrative remedies? 
ISSUE PRESERVED BELOW: Subject matter jurisdiction can be raised at any 
time. Hous. Auth. of the County of Salt Lake v. Snvder. 2002 UT 28,1fl 1, 44 P.3d 724. 
STANDARD OF REVIEW: "[T]he initial inquiry of any court should always be 
to determine whether the requested action is within its jurisdiction. When a matter is 
1 
outside the court's jurisdiction it retains only the authority to dismiss the action." Varian-
Eimac. Inc. v. Lamoreaux. 767 P.2d 569, 570 (Utah App. 1989). 
DETERMINATIVE STATUTES AND RULES 
All such provisions are set forth verbatim in Appendix A to this brief. 
STATEMENT OF THE CASE 
Defendant / Appellee Utah Department of Transportation (UDOT) accepts the 
Statement of the Case found in the Appellee Brief of R.O.A. General, [nc. 
STATEMENT OF RELEVANT FACTS 
Defendant / Appellee Utah Department of Transportation (UDOT) accepts the 
Statement of Relevant Facts found in the Appellee Brief of R.O.A. General, Inc. 
SUMMARY OF ARGUMENT 
Republic Outdoor Advertising appealed from the administrative decision that 
denied it a permit for an outdoor advertising sign. The permit was denied because the 
sign would have violated Utah Code Ann. § 72-7-507(6) (West Supp. 2009), which 
prohibits the issuance of a "permit to erect or maintain outdoor advertising within 500 
feet of a permitted sign location." Republic challenged the denial of its permit based on 
the alleged invalidity of the permits that UDOT issued for the other signs that are within 
500 feet of Republic's chosen location. Republic did not exhaust its administrative 
remedies in seeking to oppose those other permits, but only sought to collaterally attack 
the final agency action in the other proceedings. The district court correctly determined 
2 
that Republic's failure to exhaust its administrative remedies deprived it of subject matter 
jurisdiction to consider these issues. 
ARGUMENT 
THE DISTRICT COURT CORRECTLY HELD THAT IT WAS 
WITHOUT SUBJECT MATTER JURISDICTION TO CONSIDER 
REPUBLIC'S COLLATERAL CHALLENGES TO OTHER 
ADMINISTRATIVE PROCEEDINGS BECAUSE IT FAILED TO 
EXHAUST ITS AVAILABLE ADMINISTRATIVE REMEDIES 
UDOT joins in the Argument found in the Appellee Brief of R.O.A. General, Inc. 
As shown in that argument, Republic failed to exhaust its available administrative 
remedies to challenge the validity of the other permitted sign locations that led to the 
denial of its sign permit. It did not raise its claim that the other sign permits were invalid 
in the administrative proceedings that resulted in the issuance of those permits. Instead, it 
sought to collaterally attack the other permits in this administrative proceeding and on 
judicial review thereof. The district court correctly held that it did not have jurisdiction to 
consider Republic's arguments because it had failed to exhaust its available 
administrative remedies. 
Utah's Administrative Procedures Act (UAPA) requires a party to exhaust its 
administrative remedies before it may seek judicial review. Utah Code Ann. § 63G-4-
401(2) (West 2009)] ("A party may seek judicial review only after exhausting all 
administrative remedies available"). A failure to exhaust administrative remedies under 
1
 UDOT cites to the current versions of the statutes. The substantive provisions 
are unchanged. 
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this statute deprives the courts of jurisdiction. Terry v. Wilkinson Farm Serv. Co., 2007 
UT App 369, If 8, 173 P.3d 204. The only exceptions to UAPA's exhaustion requirement 
are if: 1) an applicable statute states that exhaustion is not required; 2) the administrative 
remedies are inadequate; or 3) exhaustion would result in irreparable harm 
disproportionate to the public benefit derived from requiring exhaustion. Utah Code Ann. 
§63G-4-401(2). 
Republic has not cited to any statute that waived its duty to exhaust its 
administrative remedies. Plaintiff cannot show that the administrative remedies would be 
inadequate. If the other permits that Republic seeks to challenge were invalid, that issue 
should have been raised in the administrative proceedings concerning those permits. 
Either in the agency's proceedings, or on judicial review thereof, the permits could have 
been altered or rescinded if they were found to be invalid. Finally, Republic has failed to 
show what irreparable harm disproportionate to the public benefit it would suffer by 
being required to exhaust its available administrative remedies. 
Not only was exhaustion of Republic's administrative remedies required by 
UAPA, but it was also required by Utah's common law. "As a general rule, parties must 
exhaust applicable administrative remedies as a prerequisite to seeking judicial review." 
Nebeker v. Utah State Tax Comm'n. 2001 UT 74, f 14, 34 P.3d 180 (internal quotations 
omitted). "Where this precondition to suit is not satisfied, courts lack subject matter 
jurisdiction." Snyder, 2002 UT 28 at f 11. 
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Before seeking judicial review of the validity of UDOT's other outdoor advertising 
sign permits, Republic was required to exhaust its available administrative remedies. 
Republic failed to do so. It also failed to meet any of the statutory exceptions to UAPA's 
exhaustion requirement. Its failure to do so deprived the district court of subject matter 
jurisdiction to consider Republic's challenge to the validity of the other permits. 
The district court correctly held that it was without subject matter jurisdiction to 
consider Republic's claims. That decision should be affirmed on appeal. 
CONCLUSION 
The district court was without subject matter jurisdiction to consider Republic's 
collateral challenges to the validity of permits that had been granted in other 
administrative proceedings. Its decision dismissing these claims for lack of jurisdiction 
should be affirmed on appeal. 
DEFENDANT UDOT DOES NOT DESIRE ORAL 
ARGUMENT OR A PUBLISHED OPINION 
UDOT does not request oral argument and a published opinion in this matter, 
though the it desires to participate in oral argument if such is held by the Court. 
Respectfully submitted this 2-.Q day of January, 2010. 
BRENT A. BURNETT 
Assistant Attorney General 
Attorney for Defendant / Appellee UDOT 
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ADDENDUM A 
DETERMINATIVE STATUTES AND RULES 
63-46b-14 Judicial review -Exhaustion of administrative remedies. (Westlaw 2001) 
(1) A party aggrieved may obtain judicial review of final agency action, except in actions 
where judicial review is expressly prohibited by statute. 
(2) A party may seek judicial review only after exhausting all administrative remedies 
available, except that: 
(a) a party seeking judicial review need not exhaust administrative remedies if this 
chapter or any other statute states that exhaustion is not required; 
(b) the court may relieve a party seeking judicial review of the requirement to exhaust any 
or all administrative remedies if: 
(i) the administrative remedies are inadequate; or 
(ii) exhaustion of remedies would result in irreparable harm disproportionate to the public 
benefit derived from requiring exhaustion. 
(3) (a) A party shall file a petition for judicial review of final agency action within 30 
days after the date that the order constituting the final agency action is issued or is 
considered to have been issued under Subsection 63-46b-13(3)(b). 
(b) The petition shall name the agency and all other appropriate parties as respondents 
and shall meet the form requirements specified in this chapter. 
63G-4-401. Judicial review — Exhaustion of administrative remedies. (West 2009) 
(1) A party aggrieved may obtain judicial review of final agency action, except in actions 
where judicial review is expressly prohibited by statute. 
(2) A party may seek judicial review only after exhausting all administrative remedies 
available, except that: 
(a) a party seeking judicial review need not exhaust administrative remedies if this 
chapter or any other statute states that exhaustion is not required; 
(b) the court may relieve a party seeking judicial review of the requirement to exhaust any 
or all administrative remedies if: 
(i) the administrative remedies are inadequate; or 
(ii) exhaustion of remedies would result in irreparable harm disproportionate to the public 
benefit derived from requiring exhaustion. 
(3) (a) A party shall file a petition for judicial review of final agency action within 30 
days after the date that the order constituting the final agency action is issued or is 
considered to have been issued under Subsection 63G-4-302(3)(b). 
(b) The petition shall name the agency and all other appropriate parties as respondents 
and shall meet the form requirements specified in this chapter. 
72-7-507 Advertising —Permits —Application requirements —Duration — Fees. 
(Westlaw 1998) 
(1) (a) Outdoor advertising may not be maintained without a current permit. 
(b) Applications for permits shall be made to the department on forms furnished by it. 
(c) A permit must be obtained prior to installing each outdoor sign. 
(d) The application for a permit shall be accompanied by an initial fee established under 
Section 63-38-3.2. 
(2) (a) Each permit issued by the department is valid for a period of up to five years and 
shall expire on June 30 of the fifth year of the permit, or upon the expiration or 
termination of the right to use the property, whichever is sooner. 
(b) Upon renewal, each permit may be renewed for periods of up to five years upon the 
filing of a renewal application and payment of a renewal fee established under Section 
63-38-3.2. 
(3) Sign owners residing outside the state shall provide the department with a continuous 
performance bond in the amount of $2,500. 
(4) Fees may not be prorated for fractions of the permit period. Advertising copy may be 
changed at any time without payment of an additional fee. 
(5) (a) Each sign shall have its permit continuously affixed to the sign in a position visible 
from the nearest traveled portion of the highway. 
(b) The permit shall be affixed to the sign structure within 30 days after delivery by the 
department to the permit holder, or within 30 days of the installation date of the sign 
structure. 
(c) Construction of the sign structure shall begin within 180 days after delivery of the 
permit by the department to the permit holder and construction shall be completed within 
365 days after delivery of the permit. 
(6) The department may not accept any applications for a permit or issue any permit to 
erect or maintain outdoor advertising within 500 feet of a permitted sign location except 
to the permit holder or the permit holder's assigns until the permit has expired or has been 
terminated pursuant to the procedures under Section 72-7-508. 
(7) Permits are transferable if the ownership of the permitted sign is transferred. 
(8) Conforming, permitted sign structures may be altered, changed, remodeled, and 
relocated subject to the provisions of Subsection (6). 
72-7-507. Advertising - Permits - Application requirements - Duration - Fees 
(West Supp. 2009) 
(1) (a) Outdoor advertising may not be maintained without a current permit. 
(b) Applications for permits shall be made to the department on forms furnished by it. 
(c) A permit must be obtained prior to installing each outdoor sign. 
(d) The application for a permit shall be accompanied by an initial fee established under 
Section 63J-1-504. 
(2) (a) Each permit issued by the department is valid for a period of up to five years and 
shall expire on June 30 of the fifth year of the permit, or upon the expiration or 
termination of the right to use the property, whichever is sooner. 
(b) Upon renewal, each permit may be renewed for periods of up to five years upon the 
filing of a renewal application and payment of a renewal fee established under Section 
63 J-1-504. 
(3) Sign owners residing outside the state shall provide the department with a continuous 
performance bond in the amount of $2,500. 
(4) Fees may not be prorated for fractions of the permit period. Advertising copy may be 
changed at any time without payment of an additional fee. 
(5) (a) Each sign shall have its permit continuously affixed to the sign in a position visible 
from the nearest traveled portion of the highway. 
(b) The permit shall be affixed to the sign structure within 30 days after delivery by the 
department to the permit holder, or within 30 days of the installation date of the sign 
structure. 
(c) Construction of the sign structure shall begin within 180 days after delivery of the 
permit by the department to the permit holder and construction shall be completed within 
365 days after delivery of the permit. 
(6) The department may not accept any applications for a permit or issue any permit to 
erect or maintain outdoor advertising within 500 feet of a permitted sign location except 
to the permit holder or the permit holder's assigns until the permit has expired or has been 
terminated pursuant to the procedures under Section 72-7-508. 
(7) Permits are transferrable if the ownership of the permitted sign is transferred. 
(8) Conforming, permitted sign structures may be altered, changed, remodeled, and 
relocated subject to the provisions of Subsection (6). 
